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STATEMENT OF PLEADINGS AND FACTS 
DISCLOSING JURISDICTION 


I 

This is an appeal from a decision of 
a District Manager of the Phoenix District 
Office of the Bureau of Land Management 
and the decision of Stewart L. Udall, 
Secretary of the Interior, United States 
of America, concerning a purported 
cancellation of grazing allotments of the 
Appellants. Section 10 of the Administrative 
Procedure Act, litle 5, 4S .¢.. Section 
109 (a)= whieh said section 1sealso slcne 
9, U.S.C.A., Section 702, and reads as 
follows: 

"A person suffering legal wrong 

because of agency action, or 

adversely affected or aggrieved 

by agency action within the meaning 

of a relevant statute, is entitled 

to judicial review thereof." 


Peevides Stasgwutory authority tor jurisdiction in 


the federal courts.. 


males 


GL 

This appeal involves the basic 
question whether Public Land Order No. 
Sfowdaced July 1, 19522 Vo hime 17, 
Federal Register, page 6099, provides a 
legal basis for cancellation of grazing 
allotments and effective withdrawal of 
public lands in excess of 5,000 acres by 
the U. S. Department of Defense after 
tne endetment Of Ditlerss, Ulo.C.A., 
Sections 155, 156, 157 ang@158. Public 
Land Order No. 848 provides the military 
with certain ciehts to withdrawal esubject. 
however, to valid existing rights; Title 
COME SIGRA., Sections 155, Loommloy and 
158 provide that no withdrawals in excess 
of 5,000 acres can be made by the military 
without first obtaining approval from 
Congress for any such withdrawal, reservation 


Of restriction Of and utilization by the 


E9e 


Department of Defense for defense purposes 
the public lands of the United States of 
America. 
OE 

Paragraphs I and II of Plaintiffs‘ 
Amended Complaint on Appeal from 
Administrative Decision, (T.R. page 1 and 2) 
set forth the necessary allegations to 
show the existence of the requisite 


jurisdictional allegations. 


STATEMENT OF THE CASE 

Appellants and their predecessors in 
interest have for many years occupied the 
public land in question as a lessee of 
the United States of America under what 
is commonly referred to as a Federal 
Grazing Allotment. The total acreage 
involved is approximately 136,680 Bends 
divided between two ranches, one ranch 


has 79,880 acres, which is the subject 


age 


of this controversy, the other 56,800 
acres. These lands were withdrawn from 
larger ranch units during World War II 

for purposes of desert training but 

were restored to the Bureau of Land 
Management as federal allotments after the 
termination of hostilities, and the 

leases of Appellants' predecessors in 
imterest continued won July dye l952 
Public Land Order 848 was signed allowing 
certain withdrawal rights, but this 

Order was "subject to valid existing 
rights" which included the grazing rights 
of the Appellants. The Department of 

the Army recognized it did not obtain 

these rights under Public Land Order 848, 
and on the same date, July 1,1952, the 
Department of the Army and the predecessors 
in interest of the Appellants entered 

into annual "Lease and Suspension Agreements", 


pe 


under which Appellants’ predecessors in 
interest leased their grazing rights to 

the army. These leases continued until 
July 1, 1958. The Department of the Army, 
however, failed to pay the consideration 
provided to be paid by the Lease and 
Suspension Agreements and when a Lease 

and Suspension Agreement was presented to 
Appellants for signature for a term 
beginning July 1, 1952 and ending July l, 
1962, (T.R. page 101 to 108) Appellants 
refused to sign said Agreement. During 

the entire time that the Lease and Suspension 
Agreements were in effect no attempt was 
made to cancel the grazing privileges of 

the Appellants or their predecessors in 
interest, each party recognizing that 
Appellants still retained the grazing 
rights. The Lease and Suspension Agreements 


allowing the Department of Defense to 
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utilize the acreage leased to Appellants' 
predecessors in interest was the only way 
the Department of the Army could stop 
Appellants'predecessors in interest from 
exercising their grazing rights thereon. 
Diaine this period Ofmtime there was no 
attempt to cancel the leases on this 
acreage and the Bureau of Land Management 
recognized at all times that the Appellants 
had the leases on the land and issued the 
annual permits. 

Appellants refused to sign the Lease 
and Suspension Agreement dated June 1/7, 
1958, (T.R. 101-108) because it did not 
provide for the consideration which had 
previously been agreed to between the 
Corps of Engineers acting on behalf of the 
Army and the Appellants, and since 
Appellants had not been paid for any of 
the prior years ' Lease and Suspension 


Agreement. The Army refused to provide a 
6s 


Lease and Suspension Agreement which 
incorporated the terms previously agreed 
to and failed to make any payments on the 
previous Lease and Suspension Agreement, 
and Appellants continued to refuse to 
lease its grazing rights to the Army and 
refused to sign a new Lease and Suspension 
Agreement. The Department of the Army 
thereupon requested that Appellants' 
leasehold interest be condemned and an 
action was filed in condemnation, and an 
order for delivery of possession issued 
by the Court January 14, 1958. 

For more than eight years after Public 
Land Order 848 was signed on July 1, 1952, 
the Bureau of Land Management continued to 
lease these lands to Appellants and its 
predecessors in interest. 

Thereafter, and on July 14, 1960, 


Warren J. Gray, District Manager, served 


as 


upon Appellants Eagle Tail Ranch and 

H. D. Mollohan, a notice of cancellation 
of the grazing allotment setting forth the 
fact that the lands had previously been 
withdrawn under Public Land Order No. 

848 dated July 1, 1952, eandegmoti tying 
Appellants of the cancellation of the 
allotment as to the area included in the 
Lease and Suspension Agreement, (T.R. 35-40) 
although said Order expressly made the 
withdrawal subject to existing rights. 

The decision of the District Manager 
was appealed through the administrative 
procedure of the Bureau of Land Management’ 
to the Secretary of the Interior, and 
when sustained by the Secretary of the 
Interior, this action was commenced in 
the District Court to review the validity 
of the actions of the Bureau of Land 
Management. Until this Motion for Summary 


Judgment was filed, the Department of the 
nege 


Army took the position that the condemna- 
tion case, which by then had been refiled 
for a second five-year term, and which 
attempted to condemn the Appellants' lease 
to the public lands in question was con- 
trolling and that the government was 
legally holding the lands pursuant to 
said condemnation order. When the 
Plaintiffs' and Defendants' Motion for 
Summary Judgment was submitted this 
position was abandoned and the original 
position was again taken that the action 
of the Bureau of Land Management was 
Supported by Public Land Order No. 848. 
It is the position of the 
Appellants that Title 43, U.S.C.A., 
Sections 155, 156, 157 and 158 provide 
the only means by which the Department of 
Defense can withdraw and reserve for 
defense purposes the grazing rights of 


zoe 


these Appellants in the withdrawn public 
lands of the United States, and the Public 
Land Order No. 848 did not provide any 
right for withdrawal of or cancellation 
of Appellants' lease rights with the 
Bureau of Land Management. 

This appeal presents only one basic 
question: Does the Congressional enactment 
Centained in 43eU¢5.C.A., Sections 155, 
156, 157 and 158 constitute the basis upon 
which the Department of Defense could in 
July of 1960, withdraw Appellants' grazing 
rights in public lands for defense purposes, 
or did Public Land Order 848 withdraw 


these rights ongJjuly laglooZ. 


SPECIFICATION OF ERRORS 


ale 


The Court erred in denying Appellants’ 


Motion for Summary Judgment in that the 
les 


attempted cancellation of Appellants' 
grazing permits are null and void as a 
matter of law, since the purported cancella- 
tions were in fact withdrawals of Appellants' 
validly existing lease rights from the 
public domain for use as a military 
reservation without Hebe the requirements 
Gm43 UiSs.G.A., sections T55— 150.5 / 
and 158, and contrary to the express 
reservation of such rights in Appellants 
under Public Land Order 848, dated July 
leo Dr. 
iat 

The Court erred in granting Appellees' 
Motion for Summary Judgment for the 
reason that 43 Ul5.G.A., Sections 155.) locr 
157 and 158 provide the only basis upon 
which Appellants' validly existing lease 
rights could be cancelled and was contrary 
to the express reservation of such rights 
in Appellants under Public Land Order No. 848, 

Sale 


dated July 1, 1952; and the revoking of 
the allotment pursuant to the Taylor 

AGE provus Monsey GImll, Ss Ge 1 o5emEd.., 
Section 315 (b), constituted a withdrawal 
of validly existing lease rights from 

ENC pub LLC aoma lier Cmmuse rds —damulitany 
reservation. The finding of law by the 
Court that Public Land Order No. 848, 
dated July 1, 1952) 1S Selll in effect a> 
in error as are the findings of fact which 
were made in Support of this conclusion 
of law, if from this we infer that 

said Land Order provided a basis for 
cancellation of Appellants! validly exist- 


\ 


ing lease rights. 


ARGUMENT 
The actual question involved in 
this appeal is, as stated above, very 
limited in scope. The Appellee Warren Gray's 


purported cancellation of the grazing rights 


ae 


of the Appellants was based solely upon 
Public Land Order No. 848, dated July l, 
OD 2 Dy weivine selomeamee tl ation moOrlce 
the Bureau recognized that Public Land 
Order No. 848 did not withdraw the 
existing grazing rights on the property 
and in the cancellation letter to Eagle 
Tail Ranch, dated September 15, 1959, 
(T.R. 30 and 31) Mr. Gray stated as 
follows: 


"This office has been advised by 
our Director that the public 
grazing lands administered by 

this office, which were included 
within the boundaries of the Yuma 
Test Station, were withdrawn from 
further grazing use except to the 
extent authorized by the terms of 
the then outstanding leases, 
licenses or permits. The with- 
drawal order further provided that 
upon expiration the existing 
leases, licenses and permits on the 
withdrawn public lands would not 
be subject to renewal. 


In view of the public withdrawal 
order provisions you are hereby 
notified that the public lands 
within your grazing allotment 
which were included within the 
boundaries of the Yuma Test Station 
are cancelled from your grazing 
allotment." 

es 


The statements made by Mr. Gray in 
said letter are completely false in that 
the said Public Land Order No. 848 makes 
no mention whatsoever of withdrawal of 
Prazine Geusitseania im Lact the only retereuce 
made is a reference which makes said 
withdrawal subject to valid existing rights. 
For convenience in reference by the 
Court there is reproduced below the said 
Public Land Order No. 848 as set forth 


in 17 Federal Register, page 6099-6100: 


o SSDS REGS SR 
Tuesday, July §, 1952 . . 6099 


Appondix—Public Land Orders 
[Public Land Order 843} 


ARIZONA 


WITHDRAWING PUBLIC LANDS FOR USE OF 
DEPARTMENT OF THE ARMY IN CONNECTION 
WiTH YUMA TEST STATION 
xy virtue of the authority vested in 

the President and pursuant to Executive . 

Order No. 10355 of May 26, 1952, it is 

ordered as follows: 

Subjecy to valid existing rights, the 
public lands iu the following-described 
areas in Arizona are hereby withdrawn 
from all forms of appropriation undey 
the public-land laws, including the 
mining and mineral-Ieasing laws, and 
reserved for the use of the Department 
of the Army in connection with the 
MAIiayeescns wee On is eye 


SiGe 


Ge Saco) SY Reon (bei tergesy 


oR Ua Ss SOA. Gene 

SCES uO aner ao mity ORES Clb 
Be Neg 6855 BE) ade, 

Secs. 6, Ne c, i Shy Buaval Beka 
BYE OL A ky PRS CL pore BPE NG 
T. 2 N., Rgs. £0 and 21 W., unsurveyed. 
A eae = ey ep eo rveyed, 
Ses M GUNG B) Sig, 18, AG WG, CRRA Meera 
Tps.<and56S., R. 1e WG 
ee Glew sas Vice 

Sees, of we Gil, Heohesaves 

eae 

5 5) Eel 


meoneUranarad. 
nd6é&., R.15 W. 
sie SE eLOMm Vi 
oe By, G eyorel fie 
Tps.5 and 6S., R. 16 W. 
Ge “af Shp Wo WE Wieq 
Secs. 1 to 12, inclusive; 
Secs. 14 to 20, inclusive. 
T.6S., R. 17 W., unsurveyed. 
Bt Ses Hts LY Wikio 
Secs. 1 to 24, Inclusive; 
Secs. 26 to 30, inclusive; 
Sec. 31, N44; 
Sec. 32, N44 
T.6S., R. 18 W., unsurveyed. 
>. 75S., BR. 18 W., part unsurveyed, 
Sces, 1 to 33, inclusive; 
Sec. 34, N34; 
Sec. 35, N45 
’ Sec. 36, NY. 
v7.3 S.,, R. 18 W., part unsurveyed, 
Sees. 4 to 9, inclusive; 
Sec. 17, NY; 
Sec. 18. 
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7T.5S.,R.19 W., unsurveyed, 
Secs. 5 to 8, inclusive; 
Secs. 17 to 20, inclusive; 
Secs. 29 to 32, inclusive. 
Tps.6 and 75., R. 19 W., unsurveyed. 
365 (33 Shaq 189 EL) AAG, 
Secs. 1 to 18, Inclusive, unsurveyed; 
Sec. 19, NY, SEW; 
Secs. 20 to 23, inclusive; 
Sec. 24, WI43 
Sec. 27, N14; \ 
Sec. 28, NY. 
Ge Nh Shy 1 BO Wie og 
Tps. 2, 3, 4,5, and6S., R. 20 W., unsurveyed, 
T.75S., R. 20 W., part unsurveyed, 
Secs. 1 to 28, inclusive; ; 
Sec. 29, N'A; ° e 
Sec. 30, N VAR 
Sec. 33, EY; ‘ 
Secs. 34, 35, and 36. 


a5 


Gt, 8 Sky Ba BY Me part unsurveyed, 
Secs. 1 and 2 
ee he ie 
Sec. li, N NUS, 
eC, io, 
Sec. 18, N14, SEM. 

20, I Shi He COE We 

ae 2,3, and 45S, R. 21 W., unsurveyed. 

GO, BY Sg Ute BL Whiten 

Secs. 1 to 6, inclusive: 

Sees. 8 to 16, inclusive; 

Secs, 21 to 28, inclusive; 

Secs. 32 to 36, inclusive. 

T.6S., R. 21 W., part unsurveyed, 

Secs. 1 to 5, inclusive; 

Sees. 9 to 16, Inclusive; 

Secs. 21 to 28, inclusive; 

Secs. 32 to 36, inclusive. 

Ge, Ff Bop Ito 2 on 
Secs. 1 to 4, inclusive; 

Scos. 5, 8 and 17, those parts east of 6 
line parallel to and 4 mile east of Gila 
Canal; 

Secs. 20 to 24, inclusive, 

Sees. 9 to 16, inclusive; 

Sec, 2B WAR © 
cc. 26, N44; 

Sees. 27, 28, 29, 32, 33 and 34. 

Tps. 1,2, and 3 58., R. 22 W., unsurveyed. 

G0, Gh Bhs 18, BEE Wvop 
Secs. 1 to 30, {nelusive; 
Sccasc. 


The area described including both 
public and non-public lands ageregate 
approximately 892,570 acres. : 

his order shall take preeedence over, 
but not otherwise affect, (1) the order 
of July 30, 1941, of the Seeretary of the 
Interior establishing Arizona Grazing 
District No. 3, and (2) the orders of 
January 31, 1903, Oetoher 6, 1921, and 
March 14, 1929, of the Secretary of the 
Interior and the order of May 5, 1950 
of the Bureau of Reclamation withdraw- 
ing lands for Reelamation purposes so 
far as sueh orders affect any of the 
above-described lands: Provided, how- 
ever, That the Bureau of Reclamation 
shall have the right to construct and 
maintain storm water protective and 
drainage works on the lands withdrawn 
for reclamation purposes, and the Su- 
reau of Reelamation or its permittees 
shall have the right to seareh for and 
remove construction materials on the 
Jands withdrawn for reclamation pur- 
poses, subjeeé to the prior written ap- 
proval of the Commanding OfMiecr of 
the Yuma Test Station. 

Zt is intended the lands described 
herein shall be returned to the. adminis~ 
tration of the Department of the Inte- 


SEY; 


« 
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RULES AND REGULATIONS 


yior when they are no longer needed for 
the purpose for which they arc reserved, 


R. D. SEARLES, 
Acting Secretary of the Interior. 


JuLy 1, 1952. 


[F. R. Doc. 52-7383; Filed, July 7, 1952; 
8:45 a. m.J° 


At all stages of the appeals and in 
their Motion for Summary Judgment, 
Appellees have set forth in detail the 
law supporting the right of the Bureau 
of Land Management to cancel grazing 
allotments. Assuming that the Bureau 
has all of the rights which have previously 
been argued by the Appellees, this does 
not in any way touch upon the question of 
law involved in this appeal, since 
cancellation of grazing rights for other 
reasons would not be applicable to the 


present proceeding whichis an attempted 
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cancellation for withdrawal purposes for 
the Department of the Army as described 
in the September 15, 1959 notices of 
cancellation. The only basis for the 
cancellation was Public Land Order No. 848 
which expressly reserved the valid exist- 
ing grazing rights of the Appellants from 
the withdrawal by the Department of the 
Army. 

In Appellees' memorandum opposing 
Appellants' Motion for Summary Judgment, 
Appellees have taken the position that once 
the Public Land Order was signed on 
July 1, 1952, that Appellants had no 
further right in or to said land. 

All the facts are to the contrary 
and can be summarized as follows: 

1. The serving of the letters of 
September 15, 1959 and July 14, 1960 pur- 
porting to cancel said grazing leases 


constituted a recognition by the Appellees 
== 


that the Appellants had these rights 

at all times prior to June 30, 1960, the 
date of the purported termination. 

(Woks BIS) 

2. The negotiation and signing of 
Lease and Suspension Agreements With elle 
Appellants’ predecessor in interest by 
the Department of the Army, effective on 
July 1, 1952, the exact same date that 
the Public Land Order became effective, | 
constituted an immediate recognition by 
the Department of the Army that the grazing 
rights were not included in the withdrawal 
order and that a separate means would have 
to be taken to acquire this interest. 
CTR, ole) 

3. The filing of the condemnation 
metion in 1906 for au term Ou sive (5) 
years and the refiling of said action in 
1962. for an additional five (5) year term 


constituted an express recognition again 


2110 


by the Department of the Army that the 
Public Land Order did not provide it with 
the necessary withdrawal of the grazing 
rights of the Appellants. It is to be 
noted that the condemnation actions were 
brought under the general condemnation 
statutes of the United States and expressly 
included the entire 892,570 acres of 
federal lands. (T.R. 49-50, 56-57) 

The key question then is not whether 
the Bureau of Land Management has an 
abstract right to cancel grazing permits 
or leases as argued by the Appellees in 
their Motion for Summary Judgment, 

(TR 17, 18, 19sand)20) buc whether the 
Bureau of Land Management had a right to 
cancel the Appellants' grazing rights on 
the sole basis that the grazing rights 
had previously been withdrawn by Public 


Land Order No. 848 (T.R. 29-39). 
~?70~ 


It was not by chance that Public 
Land Order No. 848 does not give the 
United States any right to withdraw the 
lands from grazing use. Public Land 
Order No. 848 is an order based upon the 
authority of Executive Order No. 10355, 
dated@ May t.w voce) 1/ hedeeReaw 4o3 1. 
This Executive Order entitled “Delegation 
of Authority" delegated to the Secretary 
of Interior the authority given the 
President to withdraw lands of the public 
domain from settlement, location, sale 
or entry for water power sites, irrigation, 
classification of lands, or other public 
purposes to be specified in the Order of 
Withdrawals. This Executive Order was 
authorized by statute 43) UsceGen site 
and expressly limited the withdrawal of 
the public domain tothe purposes set forth 
above. Section 141 is reproduced below 


for the convenience of the Court: 
S272 
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Section 141. Withdeawal and reservation of lands for water-power 
sifes or other purposes. The President may, at any time in his dis- 
cretion, temporarily withdraw from settlement, location, sale, or en- 
try any of the public lands of the United States, including Alaska, and 
reserve the same for water-power sites, irrigation, classification of 
lands, or other public purposes to be specified in the orders of with- 


drawals, and such withdrawals or reservations shall remain in force 


until revoked by him or by an Act of Congress. 


421, $1, 36 Stat. $47.) 


(June 25, 1910, «. 


Historical Note 


Tho words “the Distriet of,” which pro- 
ecded “Alaska” in the orlginal text wero 
superseded by the organization of Alaska 
aos a Territory by Act Aug. 21, 1012, c. 
a7. See § 21 of Title 48, Territorics and 
Insular Possessions, 

All lands whieh were occupled by set- 
tlera or persons cntiticd to make cntrics, 
etce., under the general homestead laws 
Included In a tract of land west of tho 
Navajo and Moqu reservations in Arizona, 
and withdrawn from settlement by exccu- 
tivg order of January 8, 1900, were excmpt- 


ed from the operation of such withdraw. 
al, and such settlers were authorized, 
Within a preseribed period, to make home- 
stend entries of not to excecd 160 aerca of 
such land, und submit final proof of the 
existence of thelr rights at the date of theo 
tusue of tho order of withdrawal, and pat- 
ents were to [asue therefor upon the pay- 
Ment of the legal feca and purchase price, 
ony YEE AMT Fl, TWIG), @, Ba, Sin Genie, 
603 (doubtless omitted from the Code as 
temporary). 


Cross-References 


Provisions for reservation from location, ete., of lands within Jndlan reservations are 


contained io seetion 148 of this title. 


Provisions for withdrawal from entry of lands required for {rrigation works, and 
lands helicved to bo susceptible of irrigation from such works, and provisions for en- 
try of lands so withdrawn, are contained in section 416 of this title, 


Notes of 


1. Name of Act.—This Act ls known ns 
the “Pickett Act.” U. S. v. Grass Creck 
Oil, etc., Co. (Wyo. 1016) 236 I. 481, 149 
Cc. C. A. 533. 

2 Construction.—The Presldent's pow- 
er to make temporary withdrawuis of 
lands from entry is not negatived by this 
act. U. S. v. Midwest Oi] Co. (Wyo. 
1915) 35 S. Ct. 309, 316, 236 U. S. 459, 59 
L. Ed. G11, overruling (D. C. 1913) 206 F, 
141, And ace Wood v. Beach (Kan. 1895) 
15 S. Ct. 410, 156 U. S. 518, 39 L. Ed. 528; 
IXansas Pac. Ry. Co. v. Atchison, T. & S. 
FLOR. Co. (C. C. Kan. 1881) 13 TF. 106, re- 
versed on other grounds (1884) 5 S. Ct. 
208, 112 U. S. 414, 28 L. Ed. 704; U. 3S. 
vy. Payne (D. C. Ark. 1881) 8 F. 883; 
(1882) 17 Op. Atty. Gen. 258; (1889) 19 Op. 
Atty. Gen. 370; U.S. v. Midway Northern 
Ol] Co. (D. C. Cal, 1916) 232 T°, 619. 

3. Withdrawals or roservaiions in gen- 
eral.—The authority glyen by this act, to 
withdraw temporarily from entry oll lands 
is Iimited to Isnds which aro publie lands 
when the withdrawal wos made, and does 
not authorize the withdrawal of Innds 
which bad been previously selected by thu 
etato In Meu of school lands beforo It wasn 
muspected they contained oll. State of 
Wyomlag v. U. S. (Wyo. 1021) 42 S. Ce. 
393, 255 U. S. 480, 65 L. Ud. 742, reversing 
U. &B vw. Bidgely (CK C, A. 1020) 202 BF. 
CT 


Decisions 


The executlve has tho right to with- 
draw lands from entry, scttlement, or 
other form of appropriation without spe- 
clal authority from Congress. Stockley 
No (0h Rh ((Cb (0b Ah, iin, NaN) Bal Id, ae, 
reversed on other grounds (1923) 43 S. 
Ct. 186, 260 U. S. 532, 07 L. Ed. 300. 

In a@ procecding to establish a trust 
under a claim of homestead rights inp 
pubiie lands, held, that the land waa 
a part of that {Included In the federal act, 
creating the Smiley Coinmisslon (section 
3), and whoa In reserve under executive or- 
der of Mny 15, 1876, and was not restorcd 
to the public domain hy sald comimission's 
order of December 29, 1891, so Chat plaln- 
tif! acquired no homestead rights therela. 
Stevens v. Southern Pac. Land Co. (1921) 
195 P. 712, 50 Cal. App. 596, Id., 1905 P. 714, 
50 Cal, App. S05, writ of error dismisaed 
(OA) kG S(O, GS Ba) 10k BS, fas), (IG, 
Kd, i072. Beggs v. Southern Pae. Land 
Co. (1921) 195 P. 714, 50 Cal. Anp. S00. 

The executivo order of December 15, 
1008, withdrawing certain public lands 
in Loulsianao froin scttlement and entry 
or other form of appropriation to secure 
tho publle interests aud in ald of such 
leyisintlon og might thereafter bo pro- 
posed or recominended, wags within the 
power of the executive. Mason et al y. 
U.S. (La. 1923) 20 U. B G30, 43 S. Ce 200, 
07 L. Ed. 300, 
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Nowhere in the law upon which the 
delegation of authority was predicated do 
we find any authority to terminate the 
grazing rights of lessees and allotment 
holders. When the law specified that 
withdrawals could be made from settlement, 
locations, sale or entry for water 
power Sites, irrigation, classifications 
of land or other public purposes to be speci- 
fied in the Orders of Withdrawal without 
specifically naming grazing rights or 
specifically setting forth a eeneeel 
clause covering other forms of appropria- 
tion, then it was clear that grazing 
was not intended to be covered by the 
law. It is apparent in reading the items 
which are specified above that each of 
these items can be accomplished without 
in any way substantially affecting the 


grazing rights or privileges of a lessee 
Eee 


or allotment holder. It should be noted 
again that Public Land Order No. 848 
specifies that the withdrawal is "subject 
to Valid existing, rights = 

The Department of the Army recognized 
the fact that grazing allotments were 
not to be withdrawn or cancelled in all 
of the actions taken by them in dealing 
with the lands under Public Land Order 
No. 848, as described above. 

The position taken by Mr. Steiner, 
the Hearing Examiner in his findings of 
fact (T.R. 70, next to the last paragraph) 
was that "when the withdrawal was put 
into effect, the lands included therein 
were no longer ‘federal range' under the 
administration of the Department of the 
Interior subject to license and permit 
under the Taylor Grazing Act, supra." 

. This statement is patently in error, 


since Appellants continued to lease these 


Ene 


lands from the government continuously from 
1952 through 1960, and renewals were 
accomplished and assignments made showing 
the lands in question were included 

within the allotment boundaries continuously 
during that time. If the statement made 

by Mr. Steiner, the Hearing Examiner, had 
been true, it would not have been necessary 
for the District Manager to issue a cancella- 
tion notice since the Bureau of Land Manage- 
ment would not have had any authority over 
the lands. 

The attempted cancellation of Appellants' 
grazing leases in 1960 was in fact an 
attempted withdrawal of the land from 
public domain for use by the Yuma Test 
Station as a military reservation. 

Under these circumstances this cancella- 
tion was not possible without first obtain- 
ing approval from Congress for this 


withdrawal. 
Se = 


Congress had long been aware of 
the injustices which have been perpetrated 
upon various lessees of the federal 
government by the arbitrary and capricious 
acts of the Department of the Army in 
totally disregarding the long established 
rights of lease and allotment holders in 
public lands and in February of 1958, after 
long and protracted hearings, Sections 
155, '56e) 157 and 158 wene added sco pte 
Public Lands Law dealing with withdrawals, 
- being Chapter 6, 43 U.S.C.A. ‘Copies Of 
these sections are set forth below for 


the convenience of the Court: 


§ 455, Withdrawal, reservation, or resiviclion of public lands 
for defense purposes; definilion; exception 


Notwithstanding any other provisions of law, except in time of war 
or national emergency hereafter declared by the President or the 
Congress, on and after February 28, 1958 the provisions hereof shall 
apply to the withdrawal and reservation for, restriction of, and util- 
zation by, tie Department of Defense for defense purposes of the 
public lands ef the United States, including public lands in the Terri- 


tories of Alaska and Hawaii: Provided, That— 


ee 


(1) for the purposes of this Act, the term “public lands” shall 
be deemed to inelude, without limiting the meaning thereof, 
rederal lands and waters of the Outer Continental Shelf, as 
defined in section 1331 of this title, and Federal lands and waters 


olf the coast of the Territories of Alaska and Hawaii; 


(2) nothing in this Act shall be deemed to be applicable to 
the withdrawal or reservation of public lands specifically as 
naval petroleum, naval oil shale, or naval coal reserves; 


(3) nothing in this Act shall be deemed to be applicable to the 
Warning areas over the Federal lands and waters of the Outer 
Continental Shelf and Federal lands and waters off the coast of 
the Territory of Alaska reserved for use of the military depart- 
ments prior to the enactment of the Outer Continental Shelf 
Lunds Act; and : 


(4) nothing in this section, section 156, or section 157 of this 
title shall be deemed to be applicable either to those reserva- 
tions or withdrawals which expired due to th. ending of the un- 
limited national emergency of May 27, 1941, and which subse- 
quent to such expiration have heen and are now used by the mili- 
tary departments with the concurrence of the Department of 
the Interior, or to the withdrawal of public domain lands of the 
Marine Corps Training Center, Twentynine Palms, California, 
and the naval gunnery ranges in the State of Nevada designated 

. as Basic Black Rock and Basic Suhwave Mountain. 


Pulls2o-367, 5 1, Peln 28, 198,72 Slat 27. 
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Ch. 6 WITHDRAWAL FROM ENTRY, ETc. 43 § 157 


iListorical Note 


References in Teat. his Act, referred 73 Stat. « 16, and Wawail was admitted 


to in the text, means Pub... $5-337, which 
js classilied to sections 155-153 of this 
lille, section 2671 of kiNle 10, Armed 
Forees, and seclion 472(d) of ‘Title 40, 
Yublic Buildings, Property and Works. 


Prior to the enaetineut of the Outer 
Continental Shelf Lands Act, referred to 
bn JtAY,, (3). means prior to August 7, 
1953, which is the date of cnaciment of 
secllon 1031 ct seq. of this tile. 


Adinission of Alaska and Wawall to 
Stateloud, Alaska was admilted Into the 
Union on Jan, 3, 1959 upon the issnanee 
ot Proc, No, 3269, Jan, &, 1959, 24 FLR. §1, 


into the Union on Aug. 21, 1939 upon the 
issuance of Proc. No. 3309, Aug. 25, 1259, 
21 IR. GS68, 73 Stat. «. 74 For Alaska 
Statehood Law, see Pub.I. $5-568, July 
7, 1958, 72 Slat. 305, sect out as a note pre- 
ceding seclion 21 of Ville 48, Territories 
and Insular Possessions. For WWawaii 
Statehood Law, see Pub.L. §0-3, Mar. 18, 
1959, 73 Stat. 4, set out as a note pre- 
ceeding section 191 of Title 48, 
Legislative Wistory: For lJepislative 
history and purpose of Pub.L.. $5-337, ece 
1958 U.S.Codo Cong. and Adin.News, p. 


O22. 
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q < a] mye , . . = ~~ or G 
156. Same; approvai by Congress of over 5,000 neres for 
Duy pv0,ec. Or jacility 


Lr 


No public land, water, or land and water area shall, except by Act 
of Congress, on and after February 28, 1958 be (1) withdrawn from 
settlement, location, sale, or entry for the use of the Depariment of 
Defense for defense purposes; (2) reserved for such use; or (3) 
restvicted from operation of the mineral leasing provisions of the 
Outer Continental Shelf Lands Act, if such withdrawal, reservatian, 
or restriction would result in the withdrawal, reservation, or restric- 
tion of more than five thousand acres in the aggregate for any one 
defense project or facility of the Department of Defense since the 
date of enactment of this Act or since the last previous Act of Con- 
gress which withdrew, reserved, or restricted public land, water, or 
land and water area for that project or facility, whichever is later. 
Pub.L. 85-337, § 2, Feb. 28, 1958, 72 Stat. 28. 


Ilistorical Mote 


Neferenees in Text. The Ouler Con- 1958, which is Une date of approval of 
tinental Shelf Lands <Act, referred to in TPub.f. 85-337. 


{he fext, is clussifie] to section 1331 ct Ce eae ae z Be fon 
Pen of ttle tile: Legisladivo Wistery: Fer Jegixlative 


history and purpose of Pub.J.. $5-33%, see 
The date of enaclinent of this Act, re- 1958 U.S.Cuode Cong. and Adm.News, p. 
ferred to in Uhe text, means February 28, 2227, 


§ 157. Same; applications; soccifications 
Any application filed on and after February 28, 1958 for a with- 
drawal, veservation, or restriction, the approval of which will, under 
section 156 of this title, require an Act of Congress, shal} specify— 
(1) the name of the requesting agency and intended using 
agency; 


(2) location of the area involved, to include a detailed de- 
scriplion of the exterior boundaries and excepted areas, if any, 
within such proposed withdrawal, reservation, or restriction; 
_T.43 USCA, G§1 to 670—10 TAS 


apes 
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(3) gross Jand and water acreage within the exterior bound- 
aries of the requested withdrawal, reservation, or restriction, and 
net public Jand, water, or public land and waler acreage covered 
by the application; 


(4) the purpose or purposes for which the area is proposed to 
be withdrawn, reserved, or restricted, or if the purpose or pur- 
poses are classified for national sccurily reasons, a statement 
to that effect; 


(5) whether the proposed use will result in contamination of 
any or all of the requested withdrawal, rescrvation, or restriction 
area, and if so, whether such contamination will be permanent 
or temporary; 


(6) the period during which the proposed withdrawal, reserva- 
tion, or restriction will continue in effect; 

(7) whether, and if so to what extent, the proposed use will 
affect continuing full operation of the public land laws and Fed- 
eral rezulations relating to conservation, utilization, and de- 
velopment of mineral reseurces, timber and other material re- 
sources, grazing resources, fish and wildlife resources, water re- 
sources, and scenic, wilderness, and recreation and other values; 
and 


(8) if effecting the purpose for which the area is proposed to 
be withdrawn, reserved, or restricted, will involve the use of 
water in any State, whether, subject to existing rights under law, 
the intended using agency has acquired, or proposes to acquire, 
rights to the use thereof in conformily with State laws and pro- 
ecdures relating to the control, appropriation, use, and distribu- 
tion of water. : 


Pub.L, 85-327, § 3, Feb. 28, 1958, 72 Stat. 28. 


£ 


Iistorical Note 


sistative bUistorss Fer Jegisintive histery and parpose of Pub.l. $5-337, sce 1958 


UnsS.Code Cony. und Adin.News, p. 2227, 
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N io ‘ 
Sees Same; muiaral resourees 
All owithdiwals er reservations of public lands for the use of any 


arency of the Department of Defense, except lauds withdrawn or re- 
served specifically as naval petroleum, naval oil shale, or naval coal 
reserves, heretefore or hereafter inade by the United States, shall be 
deemed to be subject to Uhe condition that all minerals, including oil 
sud gens, in the lands so withdrawn or reserved are under the juris- 
diction cf the Secretary of the Interior and there shall be no disposi- 
tien of, or exploration for, any mincrals in such lands exeept under 
the applicable public land iining and mineral leasing laws: Provided, 
That no disposition of, or exploration for, any minerals in such lands 
shall be made where the Sceretary of Defense, after consultation with 


146 


rN 
Cia 7 HOMESTEADS 1, 43 
the Seerctary of the Interior, determines that such disposition or ex- 
ploration is inconsistent with the military use of the lands so with- 
drawn or reserved. Pub... 85-337, § 6, Feb. 28, 1958, 72 Stat. 30. 
Historical Note 
Legislative UWstery: For legislative history and purpose of Pub.Ts, 835-337, sea 1958 


U.S.Code Cong. and .Adm.News, p. 2227, 


Cross References 


Mineral leasing laws, see section 1 ect seq. of Title 30, Mineral Lands and Mining. 


These provisions clearly set forth the 
requirements that notwithstanding any 
other provisions of the law, that except 
in time of war or national emergency 


hereafter declared by the President or the 


= 20s 


Congress on or after February 28, 1958, 
the provisions of Sections 156, 157 and 
158 shall apply to the withdrawal and 
reservation for, restriction of, and 
utilization by, the Department of Defense 
for defense purposes of the public lands 
of the United States. 

This Act is an express limitation on 
the Department of Defense and is applicable 
in this case and binding in this instance. 

A section by section analysis of the 
Act is set forth in Volume 2, U.S. Code 
Congressional and Administrative News, 85 
Congress Second Session 1958, beginning at 
page 2227. In the hearing the Congressional 
Committee stated as follows: 

"2, Section 2 contains the basic 

provision of the bill, which establishes 

a requirement that withdrawals, 

reservations, or restrictions of 

more than 5,000 acres in the aggre- 


gate for defense purposes may hereafter 
_be made only by act of Congress. 


Soe 


"The section contains language 
which would preclude the making 

of a number of cumulative with- 
drawals, each for less than 5,000 
acres, where all would be used for 
any one defense project or facility 
of the Department of Defense. 


3. Section 3 would lay a more 
adequate base for fully determining 
at the local level and for congres- 
Sional consideration the resource 
impact of proposed withdrawals." 


In its committee conclusion and 
recommendation, the committee stated as 
follows: 


"Its early enactment will operate 

to return to the legislative 

branch the degree of control the 
committee believes necessary to 
assure that defense use of the public 
lands presently held will more 

nearly conform to long-established 
maximum public multiple resource 

use policy, and will make certain 
that future public lands acquisition 
by the military will be so conditioned 
as to assure conformance with the 
Same policy..." 


Under the Constitution, Congress has 
been given the sole power of dealing with 


the property and public lands of the United 
EO 


- 
> 
> oe ss 
=> 
a 
. - * 


States. or biole iV pection 3, Clause Ze 


Constitution of the United States, This is 
supported specifically in the section dealing 
with public property in 29 Corpus Juris Secundum, 
page 876: 

Soe cub lve sPisopenty. 


a. Federal lands 
BD. Property mo: Stace and 
municipalities 


a. Federal lands 


leands under themyurisdl eeuen or stne 
United States and byyit devoted to 
particular purposes @annot be 
condemned under the eminent domain 
power of a state; as to public lands, 
the authorities disagree. 


Lands devoted to a particular use by 
the federal government, and over 
Which jurisdiction has becom ceded 
to the United States, cannot be taken 
under the right of eminent domain 
of a state, unless such use has been 
abandoned. Public lands of the United 
States within a state, subject to 
sale and settlement, and not reserved 
for any of the purposes of national 
government, have been held to be 
Subject to the state's right of 
eminent domain, although this right 
seems to be denied in a later federal 


Eee 


case, which holds that public lands 

of the United States are within the 

exclusive control of congress and 

that no state may interfere with 

such) Comtrodses 

If the government desires to use the 
public lands of the United States for a 
pUEBpOSe Other “Ghan for which 16 1s bene 
used, it is necessary that this be done 
under provisions other than the condemnation 
provisions. Congress has repeatedly 
recognized this in the withdrawal statutes 
which have allowed withdrawals of lands by 
presidential proclamation, by military 
Bequest. ete. | this withdrawal. ereme. 
however, was abused by the Department of 
Defense in the taking of great tracts of 
lands for which no public purpose was 
apparent. In order to remedy this, 
section 156%0f 43 Uec.0 A macmenac ted maine 


Senate and House Reports accompanying 


H. R. 5538, which became Section 158 of 
=o/ 


43 U.S.C.A., is very revealing in giving 
the purpose behind the new act. These 
reports are contained in Volume 2, U. 5S. 
Code Congressional and Administrative 
News, 85th Congress, Second Session, Lo aoe 
beginning at page 2227. It is earnestly 
requested that the Court read the entire 
report which sets out fully the reasons 
for the enactment of this limitation on 
the military and provides a memorandum of 
the Constitutional and statutory provisions, 
with the Court decisions, which show that 
Congress intended to pre-empt the field Gus 
use of public lands by the military when 
this act was passed. On pages 115-122 of 
the Transcript of Record, Appellants have 
set forth in their Motion for Summary 
Judgment certain excerpts from the 
Congressional hearings which preceded the 
passing of Sections lSspmeleo, 157 and 158 


of 43 U.S.C.A. It is urged that the Court 
2055 


read these excerpts to establish what was 
in the mind of the Congress when these 
statutory provisions were enacted. 

From the above it should be apparent 
that the grazing rights of Appellants were 
not withdrawn by Public Land Order 848 and 
when this was attempted to be accomplished 
in 1960 by the Bureau of Land Management 
by the purported cancellation of Appellants’ 
lease rights this could not be done without 
first complying with the withdrawal limi- 
tations set forth in 43 U.S.C.A., Sections 


ey oa) Onl 2 said loon 


CONCLUSION 
Le is) there fovemcespecth sult ssuammeeca 
that Appellants were entitled to have their 
Motion for Summary Judgment granted and 
that the Court erred in not granting said 
Motion fer Stmmary Judememe es le etsetuGeacn 


respectfully urged that the Court reverse 


Eee = 


the decision of the District Court and 
order the Court to enter summary judgment 


for the Appellants herein. 


Respectfully submitted this 27th day 
of June, 1968. 


TANNER, JARVIS & OWENS 


Attorneys for Appellants 


913 Del Webb Building 
3800 North Central Avenue 
Phoenix, Arizona 85012 


Il certity that; im connection with 
Phe preparation of this Brier, L have 
examined Rutes oslo ands 3 Ie beciewUnieGed 
States Court of Appeals for the Ninth 
Circuit, and thet, i my opingen. sene sone] 
Poine Brier iseimy cul compliance: wien 


these Rules. 


ace QO. Tanner 
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Tiicmy ee leccril byernateemrce "Copies 
of the Appellants' Opening Brief were 
served upon the United States Attorney 
at the Federal Building, Phoenix, Arizona, 
as attorney for Appellees, and three 
copies were mailed to the Assistant At- 
torney General, Land and Natural Resources 
Division, Attention: “Jacques B. Gelin, 
Clyde 0. Martz, and Raymond N. Zagone, 
Attorneys in the Department of Justice, 


Washington, D. C., 20530, this 2§th day 


Wallace O. Tanner 


o£ June, 19657 
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